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ATTORNEY di sci pl i nar y pr oceedi ng.   Proceeding dismissed. 

 

¶1 PER CURI AM.    Thi s i s an at t or ney di sci pl i nar y 

pr oceedi ng agai nst  Joan F.  Kessl er .   Ms.  Kessl er  i s cur r ent l y a 

j udge on t he Wi sconsi n Cour t  of  Appeal s.   At  t he t i me of  t he 

event s t hat  f or med t he basi s f or  t he compl ai nt  f i l ed on behal f  
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of  t he Lawyer  Regul at i on Syst em ( LRS) , 1 Ms.  Kessl er  was a 

pr act i c i ng at t or ney and a par t ner  i n t he Mi l waukee of f i ce of  t he 

l aw f i r m of  Fol ey & Lar dner .   The LRS i s seeki ng t o have 

di sci pl i ne i mposed on Ms.  Kessl er  as a l awyer ,  not  as a j udge.   

Consequent l y,  t hi s opi ni on wi l l  r ef er  t o her  as At t or ney 

Kessl er .  

¶2 I n t hi s pr oceedi ng,  we r evi ew t he r ecommendat i on of  

t he r ef er ee,  John Ni chol as Schwei t zer ,  t hat  t he di sci pl i nar y 

compl ai nt  agai nst  At t or ney Kess l er  be di smi ssed.   Because no 

par t y has appeal ed f r om t he r ef er ee' s r epor t  and r ecommendat i on,  

our  r evi ew pr oceeds pur suant  t o SCR 22. 17( 2) . 2 

                     
1 The compl ai nant  i n t hi s di sci pl i nar y pr oceedi ng i s t he 

Lawyer  Regul at i on Syst em r at her  t han t he Of f i ce of  Lawyer  
Regul at i on ( OLR) .   Thi s i s due t o t he f act  t hat  dur i ng t he t i me 
of  t he under l y i ng event s bef or e her  el ect i on t o t he cour t  of  
appeal s,  At t or ney Kessl er  ser ved as a r ef er ee i n at t or ney 
di sci pl i nar y pr oceedi ngs.   Thus,  t he OLR was r equi r ed under  
SCR 22. 25 t o appoi nt  a speci al  i nvest i gat or  who was not  a 
par t i c i pant  i n t he l awyer  r egul at i on syst em and was not  on t he 
panel  of  counsel  whom t he OLR coul d r et ai n t o assi st  i t  i n i t s 
dut i es.   I n t hi s case,  At t or ney Br uce Rosen was i ni t i al l y  
appoi nt ed as t he speci al  i nvest i gat or .   At t or ney Rosen was 
subsequent l y r epl aced as t he speci al  i nvest i gat or  by At t or ney 
Gr egor y S.  Bonney.   When a par t i c i pant  i n t he l awyer  r egul at i on 
syst em,  such as At t or ney Kessl er ,  i s  al l eged t o have commi t t ed 
mi sconduct ,  t he mat t er  i s al so r ef er r ed t o t he speci al  
pr el i mi nar y r evi ew panel ,  whi ch i s separ at e f r om t he pr el i mi nar y 
r evi ew panel  t o whi ch r egul ar  at t or ney di sci pl i nar y mat t er s ar e 
r ef er r ed.   Thus,  because t he OLR i s not  i nvol ved i n any way i n 
i nvest i gat i ng or  pr osecut i ng a compl ai nt  agai nst  an at t or ney who 
i s a par t i c i pant  i n Wi sconsi n' s l awyer  r egul at i on syst em,  t he 
compl ai nt  i s  br ought  on behal f  of  t he Wi sconsi n Lawyer  
Regul at i on Syst em by t he speci al  i nvest i gat or .  

2 SCR 22. 17( 2)  st at es:  

( cont i nued)  
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¶3 Af t er  t hor oughl y r evi ewi ng t he mat t er  under  t he 

r equi r ed st andar d of  r evi ew,  we concl ude t hat  t he r ef er ee' s 

f i ndi ngs of  f act  ar e not  c l ear l y er r oneous and t hat  t hose 

f act ual  f i ndi ngs r equi r e t he di smi ssal  of  t he di sci pl i nar y 

char ges br ought  by t he LRS agai nst  At t or ney Kessl er .   I n most  

i nst ances,  such a di smi ssal  woul d occur  by unpubl i shed or der .   

Because of  t he f act  t hat  t he r espondent  at t or ney i n t hi s mat t er  

i s now a si t t i ng j udge and due t o t he need t o pr ovi de a f ul l  

expl anat i on f or  t he deci s i on we r each,  we ar e i ssui ng our  

deci s i on i n t he f or m of  a det ai l ed,  publ i shed per  cur i am 

opi ni on.  

¶4 Thi s at t or ney di sci pl i nar y pr oceedi ng was f or mal l y 

i ni t i at ed wi t h t he f i l i ng of  a compl ai nt  and or der  t o answer  by 

t he LRS.   The LRS' s compl ai nt  al l eged t wo count s of  pr of essi onal  

mi sconduct  agai nst  At t or ney Kessl er .   I n Count  One,  t he 

compl ai nt  al l eged t hat  at  an i nt er vi ew wi t h t he speci al  

i nvest i gat or  on June 8,  2004,  At t or ney Kessl er  had f al sel y 

st at ed t hat  t o her  knowl edge nei t her  she nor  anyone i n her  

campai gn nor  anyone she knew had any par t  i n t he f i l i ng of  a 

compl ai nt  agai nst  Judge Char l es Schudson wi t h t he Wi sconsi n 

Judi c i al  Commi ssi on.   Count  One f ur t her  al l eged t hat  At t or ney 

                                                                  
I f  no appeal  i s  f i l ed t i mel y,  t he supr eme cour t  

shal l  r evi ew t he r ef er ee' s r epor t ;  adopt ,  r ej ect  or  
modi f y t he r ef er ee' s f i ndi ngs and concl usi ons or  
r emand t he mat t er  t o t he r ef er ee f or  addi t i onal  
f i ndi ngs;  and det er mi ne and i mpose appr opr i at e 
di sci pl i ne.   The cour t ,  on i t s own mot i on,  may or der  
t he par t i es t o f i l e br i ef s i n t he mat t er .  
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Kessl er  had r ei t er at ed t hat  f al se st at ement  under  oat h at  a 

subsequent  i nt er vi ew wi t h t he speci al  i nvest i gat or  on 

Sept ember  1,  2005.   I t  c l ai med t hat  t hese t wo knowi ngl y f al se 

st at ement s t o a LRS speci al  i nvest i gat or  had vi ol at ed 

SCRs 20: 8. 13 and 20: 8. 4( c) . 4 

¶5 Count  Two of  t he compl ai nt  s i mi l ar l y al l eged t hat  

At t or ney Kessl er  had f al sel y st at ed dur i ng t he t wo separ at e 

i nt er vi ews i dent i f i ed above t hat  she di d not  know who had l eaked 

i nf or mat i on about  t he Judi c i al  Commi ssi on compl ai nt  agai nst  

Judge Schudson t o t he Mi l waukee Jour nal  Sent i nel .   Count  Two 

cl ai med t hat  At t or ney Kessl er ' s knowi ngl y f al se st at ement s on 

t hi s t opi c al so v i ol at ed SCRs 20: 8. 1 and 20: 8. 4( c) .  

                     
3 SCR 20: 8. 1 st at es:  

An appl i cant  f or  admi ssi on t o t he bar ,  or  a 
l awyer  i n connect i on wi t h a bar  admi ssi on appl i cat i on 
or  i n connect i on wi t h a di sci pl i nar y mat t er ,  shal l  
not :    

( a)  knowi ngl y make a f al se st at ement  of  mat er i al  
f act ;  or   

( b)  f ai l  t o di scl ose a f act  necessar y t o cor r ect  
a mi sappr ehensi on known by t he per son t o have ar i sen 
i n t he mat t er ,  or  knowi ngl y f ai l  t o r espond t o a 
l awf ul  demand f or  i nf or mat i on f r om an admi ssi ons or  
di sci pl i nar y aut hor i t y,  except  t hat  t hi s r ul e does not  
r equi r e di scl osur e of  i nf or mat i on ot her wi se pr ot ect ed 
by SCR 20: 1. 6.   

4 SCR 20: 8. 4( c)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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¶6 Af t er  conduct i ng an evi dent i ar y hear i ng,  t he r ef er ee 

f ound t hat  t he r el evant  f act s wer e as f ol l ows.   I n Jul y 2002 

t hen- Cour t  of  Appeal s Judge Char l es Schudson wr ot e a l et t er  ( t he 

Schudson l et t er )  t o Uni t ed St at es Di st r i ct  Judge Char l es 

Cl ever t ,  i n whi ch Judge Schudson comment ed f avor abl y on At t or ney 

Char l es Hausmann.   At  t he t i me of  t he l et t er ,  At t or ney Hausmann 

was awai t i ng sent enci ng bef or e Judge Cl ever t  f ol l owi ng At t or ney 

Hausmann' s cr i mi nal  convi ct i on.    

¶7 At t or ney Kessl er  r an agai nst  Judge Schudson f or  a seat  

on t he cour t  of  appeal s i n 2004.   At t or ney Kessl er  t est i f i ed at  

t he di sci pl i nar y  hear i ng t hat  pr i or  t o begi nni ng her  campai gn,  

she l ear ned of  t he Schudson l et t er .   She consi der ed t he Schudson 

l et t er  t o be a possi bl e v i ol at i on of  t he Code of  Judi c i al  

Conduct 5 and det er mi ned t hat  she want ed t o see t he l et t er  and 

ot her  r el evant  document s bef or e usi ng t he i ssue of  t he l et t er  i n 

her  campai gn agai nst  Judge Schudson.  

¶8 I n Sept ember  2003,  af t er  l ear ni ng t hat  t he f eder al  

cour t ' s  physi cal  case f i l e i n t he Hausmann case was t hen l ocat ed 

                     
5 Supr eme Cour t  Rul e 60. 03( 2) ,  whi ch gener al l y pr ohi bi t s t he 

use of  t he pr est i ge of  a j udi c i al  of f i ce t o advance t he 
i nt er est s of  t he j udge or  ot her s,  pr ovi des t hat  " [ a]  j udge may 
not  t est i f y vol unt ar i l y  as a char act er  wi t ness. "   The comment  t o 
t hat  pr ovi s i on of  t he Code of  Judi c i al  Conduct  expl ai ns how t he 
r ul e appl i es t o t he sendi ng of  l et t er s or  t he gi v i ng of  
t est i mony i n t he cont ext  of  a sent enci ng dec i s i on by anot her  
j udge:   " However ,  a j udge must  not  i ni t i at e t he communi cat i on of  
i nf or mat i on t o a sent enci ng j udge or  a pr obat i on or  cor r ect i ons 
of f i cer  but  may pr ovi de t o such per sons i nf or mat i on f or  t he 
r ecor d i n r esponse t o a f or mal  r equest . "   SCR 60. 03( 2)  
( comment ) .  
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at  t he Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  i n 

Chi cago,  At t or ney Kessl er  asked a col l eague i n Fol ey & Lar dner ' s 

Chi cago of f i ce t o obt ai n a copy of  t he Schudson l et t er  and t he 

t r i al  cour t  docket  r ecor d f or  t he Hausmann case.   The docket  

r ecor d was necessar y t o ascer t ai n whet her  Judge Schudson had 

wr i t t en t he l et t er  i n r esponse t o a f or mal  r equest  or  whet her  he 

had wr i t t en t he l et t er  of  hi s own accor d.   See SCR 60. 03( 2) .  

¶9 I n r esponse t o At t or ney Kessl er ' s r equest ,  t he 

col l eague pr ovi ded At t or ney Kessl er  wi t h a copy of  a 16- page 

docket  r ecor d f r om t he Hausmann case t hat  was pr i nt ed f r om t he 

f eder al  PACER syst em ( t he PACER document ) .   The PACER syst em i s 

a f eder al  i nt er net - based ser vi ce t hat  al l ows i ndi v i dual s or  l aw 

f i r ms t o access document s or  i nf or mat i on f r om f eder al  j udi c i al  

case f i l es.   I n or der  t o use t he PACER syst em,  one needs t o 

r egi st er  and obt ai n a PACER l ogi n code.   When one connect s t o 

t he PACER syst em,  t her e i s a separ at e f i el d t hat  al l ows t he user  

t o ent er  a " c l i ent  code. "  

¶10 The docket  r ecor d shown on t he PACER document  

i ndi cat ed t hat  t he Schudson l et t er  was a publ i c document  and a 

par t  of  t he of f i c i al  case r ecor d i n t he Hausmann f eder al  

cr i mi nal  pr oceedi ng.   The f i nal  page of  t he PACER document  t he 

col l eague pr ovi ded t o At t or ney Kessl er  cont ai ned a " Tr ansact i on 

Recei pt . "   That  r ecei pt  i ndi cat ed t hat  t he PACER document  had 

been gener at ed on Sept ember  29,  2003.   The r ecei pt  shows a 

" PACER Logi n"  of  " f l 0025"  and a " Cl i ent  Code"  of  " 460439- 0001 

LT. "  
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¶11 At t or ney Kessl er  t al ked wi t h her  husband,  Fr ed 

Kessl er , 6 about  t he Schudson l et t er  and whet her  i t  const i t ut ed a 

v i ol at i on of  t he Code of  Judi c i al  Conduct .   Fr ed Kessl er  i s an 

at t or ney l i censed t o pr act i ce l aw i n t hi s st at e and i s cur r ent l y 

a member  of  t he Wi sconsi n l egi s l at ur e.   He was heavi l y i nvol ved 

i n assi st i ng At t or ney Kessl er ' s 2003- 04 j udi c i al  campai gn.   When 

At t or ney Kessl er  obt ai ned t he PACER document ,  she pr ovi ded a 

copy of  i t  t o her  husband.   I n addi t i on,  At t or ney Kessl er  al so 

gave copi es of  t he PACER document  t o one or  mor e f r i ends who 

wer e al so assi st i ng her  j udi c i al  campai gn.  

¶12 Accor di ng t o Fr ed Kessl er ' s t est i mony at  t he 

di sci pl i nar y hear i ng,  i n Oct ober  2003 he had l unch wi t h Mar y 

Moser ,  t he wi f e of  f or mer  Wi sconsi n Cour t  of  Appeal s Judge 

Wi l l i am Moser .   Mr s.  Moser  had ear l i er  i ndi cat ed t hat  she woul d 

be wi l l i ng t o assi st  At t or ney Kessl er ' s campai gn.   Dur i ng t hei r  

meet i ng,  Fr ed Kessl er  asked Mr s.  Moser  t o f i l e a compl ai nt  

agai nst  Judge Schudson wi t h t he Wi sconsi n Judi c i al  Commi ssi on 

r egar di ng t he Schudson l et t er . 7  He dr af t ed a compl ai nt  l et t er  

                     
6 I n or der  t o avoi d conf usi on bet ween t he t wo Kessl er s,  t hi s 

opi ni on wi l l  r ef er  t o At t or ney Fr eder i ck P.  Kessl er  as " Fr ed 
Kessl er . "  

7 An at t or ney di sci pl i nar y compl ai nt  was l at er  f i l ed agai nst  
Fr ed Kessl er  ar i s i ng out  of  a st at ement  he al l egedl y made t o 
Mr s.  Moser  dur i ng t he Oct ober  2003 meet i ng suggest i ng t hat  she 
not  answer  t r ut hf ul l y any quest i ons about  t he sour ce of  her  
knowl edge of  t he Schudson l et t er .   The di sci pl i nar y pr oceedi ng 
agai nst  Fr ed Kessl er  i s bei ng r esol ved i n a separ at e opi ni on 
al so i ssued t oday.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Fr ed 
Kessl er ,  2010 WI  120 ( Case No.  2008AP834- D) .  
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f or  her  s i gnat ur e and pr ovi ded t o her ,  among ot her  t hi ngs,  a 

copy of  t he Schudson l et t er  and a copy of  t he PACER document  t o 

be used as at t achment s t o her  compl ai nt  l et t er .   On Oct ober  31,  

2003,  as r equest ed by Fr ed Kessl er ,  Mr s.  Moser  f i l ed t he 

compl ai nt  l et t er  wi t h t he Judi c i al  Commi ssi on,  wi t h t he copi es 

of  t he Schudson l et t er  and t he PACER document  at t ached.  

¶13 Judge Schudson became awar e of  t he compl ai nt  f i l ed 

agai nst  hi m.   He has acknowl edged t hat  af t er  l ear ni ng of  t he 

compl ai nt  agai nst  hi m,  he di scussed i t  wi t h ot her  j udges.   I n 

Febr uar y 2004 Judge Schudson f i l ed a gr i evance agai nst  At t or ney 

Kessl er  wi t h t he OLR concer ni ng a number  of  i ssues.   Because 

At t or ney Kessl er  had ser ved as a r ef er ee i n at t or ney 

di sci pl i nar y cases,  t he gr i evance agai nst  her  was r ef er r ed t o 

At t or ney Br uce Rosen as a speci al  i nvest i gat or  pur suant  t o 

SCR 22. 25.  

¶14 On Mar ch 8,  2004,  a col umn i n t he Mi l waukee Jour nal  

Sent i nel  publ i shed i nf or mat i on about  t he subst ance of  t he 

compl ai nt  agai nst  Judge Schudson t hat  had been f i l ed wi t h t he 

Judi c i al  Commi ssi on.   The i nf or mat i on about  t he f i l i ng of  t he 

compl ai nt  was supposed t o have been mai nt ai ned as conf i dent i al  

at  t hat  t i me under  Wi s.  St at .  § 757. 93 because t he Judi c i al  

Commi ssi on had not  f i l ed a pet i t i on or  f or mal  compl ai nt  agai nst  

Judge Schudson. 8 

                     
8 Wi sconsi n St at .  § 757. 93 ( 2003- 04)  pr ovi ded:   

Conf i dent i al i t y  of  pr oceedi ngs.   

( 1) ( a)  Al l  pr oceedi ngs under  ss.  757. 81 t o 757. 99 
r el at i ng t o mi sconduct  or  per manent  di sabi l i t y  pr i or  

( cont i nued)  
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t o t he f i l i ng of  a pet i t i on or  f or mal  compl ai nt  by t he 
commi ssi on ar e conf i dent i al  unl ess a j udge or  c i r cui t  
or  suppl ement al  cour t  commi ssi oner  wai ves t he r i ght  t o 
conf i dent i al i t y  i n wr i t i ng t o t he commi ssi on.  Any such 
wai ver  does not  af f ect  t he conf i dent i al i t y  of  t he 
i dent i t y of  a per son pr ovi di ng i nf or mat i on under  par .  
( b) .   

( b)  Any per son who pr ovi des i nf or mat i on t o t he 
commi ssi on concer ni ng possi bl e mi sconduct  or  per manent  
di sabi l i t y  may r equest  t hat  t he commi ssi on not  
di scl ose hi s or  her  i dent i t y t o t he j udge or  c i r cui t  
or  suppl ement al  cour t  commi ssi oner  pr i or  t o t he f i l i ng 
of  a pet i t i on or  a f or mal  compl ai nt  by t he commi ssi on.   

( 2)  I f  pr i or  t o t he f i l i ng of  a f or mal  compl ai nt  
or  a pet i t i on an i nvest i gat i on of  possi bl e mi sconduct  
or  per manent  di sabi l i t y  becomes known t o t he publ i c,  
t he commi ssi on may i ssue st at ement s i n or der  t o 
conf i r m t he pendency of  t he i nvest i gat i on,  t o c l ar i f y  
t he pr ocedur al  aspect s of  t he di sci pl i nar y 
pr oceedi ngs,  t o expl ai n t he r i ght  of  t he j udge or  
c i r cui t  or  suppl ement al  cour t  commi ssi oner  t o a f ai r  
hear i ng wi t hout  pr ej udgment ,  t o st at e t hat  t he j udge 
or  c i r cui t  or  suppl ement al  cour t  commi ssi oner  deni es 
t he al l egat i ons,  t o st at e t hat  an i nvest i gat i on has 
been compl et ed and no pr obabl e cause was f ound or  t o 
cor r ect  publ i c mi si nf or mat i on.   

( 3)  The pet i t i on or  f or mal  compl ai nt  f i l ed under  
s.  757. 85 by t he commi ssi on and al l  subsequent  
hear i ngs t her eon ar e publ i c.   

( 4)  Thi s sect i on does not  pr ecl ude t he 
commi ssi on,  i n i t s sol e di scr et i on,  f r om:   

( a)  Ref er r i ng t o t he di r ect or  of  st at e cour t s 
i nf or mat i on r el at i ng t o an al l eged del ay or  an al l eged 
t empor ar y di sabi l i t y  of  a j udge or  c i r cui t  or  
suppl ement al  cour t  commi ssi oner .   

( b)  Ref er r i ng t o an appr opr i at e l aw enf or cement  
aut hor i t y i nf or mat i on r el at i ng t o possi bl e cr i mi nal  
conduct  or  ot her wi se cooper at i ng wi t h a l aw 
enf or cement  aut hor i t y i n mat t er s of  mut ual  i nt er est .   

( cont i nued)  
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¶15 At t or ney Kessl er  def eat ed Judge Schudson i n t he Apr i l  

2004 gener al  el ect i on f or  a seat  on t he Wi sconsi n Cour t  of  

Appeal s.   At t or ney Kessl er  began ser vi ng her  f i r st  t er m as a 

cour t  of  appeal s j udge on August  1,  2004.  

¶16 On June 8,  2004,  Speci al  I nvest i gat or  Rosen 

i nt er vi ewed At t or ney Kessl er  r egar di ng t he gr i evance f i l ed by 

Judge Schudson.   At  t he end of  t he i nt er vi ew,  Speci al  

I nvest i gat or  Rosen i nf or med At t or ney Kessl er  t hat  he had 

r ecei ved a copy of  t he compl ai nt  l et t er  and t he at t achment s t hat  

had been f i l ed agai nst  Judge Schudson wi t h t he Judi c i al  

Commi ssi on.   He al so st at ed t hat  t he compl ai nt  l et t er  had been 

f i l ed by Mr s.  Moser .   He speci f i cal l y showed At t or ney Kessl er  

t he " Tr ansact i on Recei pt "  f r om t he PACER document  t hat  had been 

at t ached t o Mr s.  Moser ' s compl ai nt  l et t er ,  wi t h t he " f l 0025"  

Logi n Code.   Speci al  I nvest i gat or  Rosen t hen asked At t or ney 

Kessl er  whet her  she,  anyone i n her  campai gn,  or  anyone she knew,  

t o her  knowl edge,  had any par t  i n t he f i l i ng of  t he compl ai nt  

agai nst  Judge Schudson.   At t or ney Kessl er ' s r esponse t o t hat  

                                                                  
( c)  Ref er r i ng t o an at t or ney di sci pl i nar y agency 

i nf or mat i on r el at i ng t o t he possi bl e mi sconduct  or  
i ncapaci t y of  an at t or ney or  ot her wi se cooper at i ng 
wi t h an at t or ney di sci pl i nar y agency i n mat t er s of  
mut ual  i nt er est .   

( d)  Di scl osi ng t o t he chi ef  j ust i ce or  di r ect or  
of  st at e cour t s i nf or mat i on r el at i ng t o mat t er s 
af f ect i ng t he admi ni st r at i on of  t he cour t s.   

( e)  I ssui ng an annual  r epor t  under  s.  757. 97.  
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quest i on was i ni t i al l y  t o become " ext r emel y st oi c. "   She t hen 

answer ed,  " No. "  

¶17 The r ef er ee cr edi t ed At t or ney Kessl er ' s t est i mony at  

t he di sci pl i nar y  hear i ng t hat  she had become t hought f ul  i n 

r esponse t o t he quest i on because she r ecogni zed t he document s 

and r eal i zed t he possi bi l i t y  t hat  t hey coul d have come f r om 

someone associ at ed wi t h her  campai gn. 9  The r ef er ee made a 

speci f i c  f act ual  f i ndi ng,  however ,  t hat  At t or ney Kessl er  di d not  

know at  t he t i me of  t he June 8,  2004,  i nt er vi ew t hat  t he 

document s at t ached t o t he compl ai nt  had come f r om t he copi es she 

had di st r i but ed t o her  husband and t o a f ew f r i ends wor ki ng on 

her  campai gn.  

¶18 Al so dur i ng t he June 8,  2004,  i nt er vi ew,  Speci al  

I nvest i gat or  Rosen asked At t or ney Kessl er  whet her  she,  anyone i n 

her  campai gn,  or  anyone she knew,  t o her  knowl edge,  had l eaked 

i nf or mat i on about  t he compl ai nt  agai nst  Judge Schudson t o t he 

Mi l waukee Jour nal  Sent i nel .   At t or ney Kessl er  agai n answer ed,  

" No. "   The r ef er ee accept ed At t or ney Kessl er ' s t est i mony on t hi s 

i ssue,  agai n f i ndi ng t hat  she,  i n f act ,  di d not  know who had 

l eaked t he i nf or mat i on t o t he newspaper .  

                     
9 Dur i ng t he di sci pl i nar y hear i ng,  At t or ney Kessl er  

speci f i cal l y i ndi cat ed t hat  at  t he t i me of  t he June 8,  2004,  
i nt er vi ew,  she had bel i eved or  r eal i zed t hat  t he page wi t h t he 
t r ansact i on r ecei pt  t hat  was shown t o her  was connect ed t o t he 
PACER document  she had obt ai ned f r om her  col l eague i n Chi cago.   
She asser t ed t hat  she di d not  ment i on t hi s r eal i zat i on t o 
Speci al  I nvest i gat or  Rosen because she " di d not  know what  t he 
connect i on was. "  
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¶19 The r ef er ee al so cr edi t ed At t or ney Kessl er ' s t est i mony 

t hat  af t er  t he i nt er vi ew had ended,  she cal l ed her  husband and 

asked whet her  he had pl ayed any par t  i n t he f i l i ng of  t he 

compl ai nt  agai nst  Judge Schudson.   He r esponded t hat  he had been 

i nvol ved.  

¶20 The r ef er ee f ur t her  f ound t hat  At t or ney Kessl er  t hen 

spoke wi t h her  counsel  and r equest ed t hat  he pr ovi de t he 

i nf or mat i on about  Fr ed Kessl er ' s i nvol vement  i n t he compl ai nt  

agai nst  Judge Schudson t o Speci al  I nvest i gat or  Rosen.   At t or ney 

Kessl er ' s counsel  di d speak t o Speci al  I nvest i gat or  Rosen t hat  

same day and r el ayed t he i nf or mat i on t hat  Fr ed Kessl er  had t ol d 

At t or ney Kessl er ——namel y,  t hat  Fr ed Kessl er  had asked a t hi r d 

per son t o f i l e t he compl ai nt  agai nst  Judge Schudson wi t h t he 

Judi c i al  Commi ssi on.  

¶21 Speci al  I nvest i gat or  Rosen conduct ed a second 

i nt er vi ew of  At t or ney Kessl er  on Sept ember  1,  2005.   Thi s 

i nt er vi ew was conduct ed under  oat h and was t r anscr i bed. 10  Dur i ng 

t hi s i nt er vi ew,  Speci al  I nvest i gat or  Rosen agai n asked At t or ney 

Kessl er  about  her  c l ai ms not  t o have known who f i l ed t he 

compl ai nt  agai nst  Judge Schudson or  who l eaked i nf or mat i on about  

t hat  compl ai nt  t o t he newspaper .   At t or ney Kessl er  st at ed t hat  

                     
10 The t r anscr i pt  of  t hi s i nt er vi ew was mar ked as an exhi bi t  

f or  i dent i f i cat i on pur poses at  t he di sci pl i nar y hear i ng but  was 
not  r ecei ved i nt o evi dence.   The r ef er ee made cer t ai n f act ual  
f i ndi ngs r egar di ng t he cont ent  of  t hi s i nt er vi ew,  however ,  based 
on admi ssi ons t hat  At t or ney Kessl er  made i n her  answer  t o t he 
LRS' s compl ai nt .  
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al l  of  her  answer s gi ven dur i ng t he June 8,  2004,  i nt er vi ew had 

been t r ue and cor r ect  at  t he t i me she had pr ovi ded t hem.   

Speci f i cal l y,  she asser t ed t hat  at  t he t i me of  t he June 8,  2004,  

i nt er vi ew,  she had not  known who had f i l ed or  caused t o be f i l ed 

t he compl ai nt  agai nst  Judge Schudson or  who had l eaked 

i nf or mat i on about  t hat  compl ai nt  t o t he Mi l waukee Jour nal  

Sent i nel .   Mor eover ,  she expr essl y aver r ed t hat  at  t he t i me of  

t he or i gi nal  i nt er vi ew she had no knowl edge t hat  her  husband had 

anyt hi ng t o do wi t h t he f i l i ng of  t he compl ai nt  agai nst  Judge 

Schudson.  

¶22 Gi ven t hese f act s as f ound by t he r ef er ee,  t he r ef er ee 

consi der ed t he t wo pr of essi onal  mi sconduct  char ges set  f or t h i n 

t he LRS' s compl ai nt .   Wi t h r espect  t o t he quest i on of  whet her  

At t or ney Kessl er  had l i ed about  havi ng no knowl edge as t o 

whet her  anyone i n her  campai gn or  anyone she knew had any par t  

i n t he f i l i ng of  t he compl ai nt  agai nst  Judge Schudson,  t he 

r ef er ee concl uded t hat  t he evi dence was most  consi st ent  wi t h a 

concl usi on t hat  Fr ed Kessl er  had not  di scl osed hi s par t i c i pat i on 

i n t he f i l i ng of  t he compl ai nt  t o At t or ney Kessl er  and t hat  

At t or ney Kessl er  had not ,  i n f act ,  known t hat  her  husband had 

per suaded a t hi r d par t y t o f i l e t he compl ai nt .   The r ef er ee 

concl uded t hat  At t or ney Kessl er ' s " st oi c"  r esponse at  t he 

June 8,  2004,  i nt er vi ew was most  l i kel y due t o her  suspect i ng 

t hat  t he document s had come f r om her  campai gn and " begi nni ng t o 

connect  some dot s, "  but  t hat  she di d not  act ual l y know t hat  t he 

document s at t ached t o Mr s.  Moser ' s compl ai nt  had come f r om 

someone associ at ed wi t h t he campai gn.    
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¶23 The r ef er ee acknowl edged t hat  one coul d i nt er pr et  

At t or ney Kessl er ' s " st oi c"  r esponse as a r eal i zat i on t hat  her  

abi l i t y  t o deny any connect i on wi t h t he compl ai nt  agai nst  Judge 

Schudson had been under mi ned because t he paper  t r ai l  coul d 

i ndeed t i e her  campai gn t o t he compl ai nt ,  but  she nonet hel ess 

deci ded t o f al sel y deny any i nvol vement .   The r ef er ee f ur t her  

acknowl edged t hat  one woul d or di nar i l y  expect  some communi cat i on 

about  t he f i l i ng of  an et hi cs compl ai nt  agai nst  an opponent  i n a 

j udi c i al  r ace bet ween a candi dat e and her  campai gn manager ,  as 

wel l  as bet ween a candi dat e and her  spouse.    

¶24 The r ef er ee nonet hel ess concl uded t hat  t he mor e 

r easonabl e expl anat i on her e was t hat  Fr ed Kessl er  had act ed on 

hi s own and had chosen not  t o di scl ose hi s act i ons t o hi s wi f e.   

The r ef er ee poi nt ed t o Fr ed Kessl er ' s t est i mony t hat  he f el t  

At t or ney Kessl er  mi ght  di sagr ee wi t h hi s st r at egy of  usi ng a 

t hi r d par t y t o f i l e a compl ai nt  agai nst  her  opponent  dur i ng a 

campai gn and so he went  wi t h hi s own j udgment .   Consequent l y,  

t he r ef er ee concl uded t hat  t he LRS had f ai l ed t o pr ove a 

v i ol at i on of  ei t her  SCR 20: 8. 1 or  SCR 20: 8. 4( c)  by t he r equi r ed 

cl ear ,  sat i sf act or y,  and convi nci ng evi dence.  

¶25 The r ef er ee si mi l ar l y concl uded t hat  t he LRS had 

f ai l ed t o pr ove t he al l egat i ons of  Count  Two t o t he r equi r ed 

st andar d of  pr oof .   He st at ed t hat  t he LRS had pr esent ed no 

evi dence t o count er  At t or ney Kessl er ' s deni al  of  knowl edge of  

who had l eaked t he i nf or mat i on about  t he compl ai nt  t o t he 

newspaper ,  ot her  t han t he " weak i nf er ence"  t hat  At t or ney Kessl er  

must  have known about  t he sour ce of  t he l eak because i t  woul d 
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have been benef i c i al  t o her  campai gn.   The r ef er ee concl uded 

t hat  t her e wer e ot her  possi bi l i t i es r egar di ng t he l eak of  t hi s 

i nf or mat i on t hat  wer e equal l y as pl ausi bl e.   Fi r st ,  t he l eak 

coul d have come f r om Mr s.  Moser  s i nce she had f i l ed t he 

compl ai nt  agai nst  Judge Schudson i n t he f i r st  pl ace.   Second,  

t he l eak coul d have r esul t ed,  di r ect l y or  i ndi r ect l y,  f r om Judge 

Schudson' s di scussi ons r egar di ng t he compl ai nt  wi t h ot her  

j udges.   Under  ei t her  al t er nat i ve scenar i o,  t her e was no 

par t i cul ar  r eason t o bel i eve t hat  At t or ney Kessl er  woul d have 

known of  t he sour ce of  t he l eak.  

¶26 The r ef er ee comment ed t hat  i n t he end,  Judge Schudson 

had been cor r ect  i n sur mi si ng t hat  t he compl ai nt  agai nst  hi m t o 

t he Judi c i al  Commi ssi on had been a campai gn t act i c t hat  had 

or i gi nat ed wi t h At t or ney Kessl er ' s campai gn.   That  f act ,  

however ,  had not  est abl i shed t hat  t he candi dat e,  At t or ney 

Kessl er ,  had known who had been i nvol ved i n t he f i l i ng of  t he 

compl ai nt  and had f al sel y deni ed such knowl edge.   Because t he 

evi dence di d not  sat i sf y t he LRS' s bur den of  pr ovi ng a v i ol at i on 

by c l ear ,  sat i sf act or y,  and convi nci ng evi dence,  t he r ef er ee 

r ecommended t hat  t he compl ai nt  agai nst  At t or ney Kessl er  be 

di smi ssed.  

¶27 Our  r evi ew of  a r ef er ee' s r epor t  and r ecommendat i on 

f ol l ows wel l - est abl i shed st andar ds of  r evi ew.   We af f i r m t he 

r ef er ee' s f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous.   

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  

305 Wi s.  2d 71,  740 N. W. 2d 125.   We r evi ew t he r ef er ee' s  

concl usi ons of  l aw,  however ,  on a de novo basi s.   I d.   Fi nal l y,  
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wher e mi sconduct  i s f ound,  we det er mi ne t he appr opr i at e l evel  of  

di sci pl i ne gi ven t he par t i cul ar  f act s of  each case,  i ndependent  

of  t he r ef er ee' s r ecommendat i on,  but  benef i t i ng f r om i t .   See I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 

Wi s.  2d 45,  660 N. W. 2d 686.  

¶28 I n t hi s i nst ance,  our  r esol ut i on of  t hi s mat t er  

di r ect l y r esul t s f r om t he st andar d of  r evi ew.   As not ed above,  

we ar e bound by t he r ef er ee' s f act ual  f i ndi ngs as t o what  

occur r ed unl ess t hose f act ual  f i ndi ngs ar e shown t o be cl ear l y 

er r oneous.   I n t hi s case,  t he r ef er ee made sever al  expr ess 

f i ndi ngs of  f act  t hat  ar e cr i t i cal  t o t he r esol ut i on of  t hi s 

mat t er .   Fi r st ,  t he r ef er ee f ound t hat  Fr ed Kess l er  act ed on hi s  

own when he per suaded Mr s.  Moser  t o f i l e a compl ai nt  agai nst  

Judge Schudson and t o at t ach t he PACER document  and t he Schudson 

l et t er  t o t he compl ai nt .   The r ef er ee al so expl i c i t l y  f ound t hat  

Fr ed Kessl er  di d not  di scl ose hi s i nvol vement  i n t he pr epar at i on 

of  t he compl ai nt  agai nst  Judge Schudson unt i l  af t er  t he June 8,  

2004,  i nt er vi ew i n whi ch At t or ney Kessl er  di scl ai med knowl edge 

of  anyone she knew havi ng pl ayed a par t  i n t he f i l i ng of  t he 

compl ai nt .   Consequent l y,  t he r ef er ee f ur t her  expr essl y f ound 

t hat  At t or ney Kessl er  di d not  know of  t he i nvol vement  of  her  

husband and campai gn manager  unt i l  she spoke wi t h hi m f ol l owi ng 

t he June 8,  2004,  i nt er vi ew.  

¶29 Al t hough t he LRS ar gued f or  cont r ar y f i ndi ngs bef or e 

t he r ef er ee,  i t  has not  appeal ed t he r ef er ee' s r epor t  and has 

not  cont ended t hat  t he r ef er ee' s f i ndi ngs ar e c l ear l y er r oneous.  
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¶30 Af t er  r evi ewi ng t he r ecor d our sel ves,  we al so do not  

f i nd a basi s i n t he r ecor d t o concl ude t hat  t he r ef er ee' s 

f i ndi ngs of  f act  ar e c l ear l y er r oneous.   Ther e was no di r ect  

t est i mony or  document ar y evi dence t hat  c l ear l y under mi ned 

At t or ney Kessl er ' s c l ai m of  a l ack of  knowl edge at  t he t i me of  

her  st at ement s dur i ng t he June 8,  2004,  i nt er vi ew.   I ndeed,  t he 

t est i mony of  her  husband t hat  he act ed on hi s own and di d not  

di scl ose hi s meet i ng wi t h Mr s.  Moser  t o her  suppor t ed her  c l ai m 

of  i gnor ance.   The onl y t est i mony t o t he cont r ar y was Speci al  

I nvest i gat or  Rosen' s t est i mony t hat  he had concl uded dur i ng hi s 

t enur e as t he speci al  i nvest i gat or  t hat  At t or ney Kessl er  had 

l i ed t o hi m at  t he June 8,  2004,  i nt er vi ew.   Speci al  

I nvest i gat or  Rosen,  however ,  di d not  poi nt  t o any speci f i c  

evi dence t hat  suppor t ed hi s per sonal  concl usi on.  

¶31 The onl y possi bl e gr ounds t o over t ur n t he r ef er ee' s 

f act ual  f i ndi ngs,  t hen,  ar e i nf er ences.  As t he r ef er ee 

acknowl edged,  one coul d cer t ai nl y dr aw i nf er ences adver se t o t he 

ones dr awn by t he r ef er ee based on t he r el at i onshi p of  Fr ed 

Kessl er  as At t or ney Kessl er ' s husband and campai gn manager ,  and 

al so based on At t or ney Kessl er ' s " st oi c"  r esponse when 

conf r ont ed wi t h t he PACER document .   I n addi t i on t o t he possi bl e 

adver se i nf er ences ment i oned by t he r ef er ee,  one coul d al so 

i nf er  t hat  because At t or ney Kessl er  r ecogni zed t he t r ansact i on 

r ecei pt  as comi ng f r om t he PACER document  when t hat  t r ansact i on 

r ecei pt  was shown t o her  dur i ng t he June 8,  2004,  i nt er vi ew,  she 

had t o know t hat  someone f r om her  campai gn had been i nvol ved i n 

t he f i l i ng of  t he compl ai nt  s i nce she t est i f i ed t hat  she had 
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pr ovi ded t hat  document  onl y t o her  husband/ campai gn manager  and 

t o f r i ends who wor ked on her  campai gn.   Despi t e t he f act  t hat  

one coul d dr aw t hese i nf er ences t hat  At t or ney Kessl er  had t o 

know of  her  husband' s ( or  some ot her  campai gn wor ker ' s)  

i nvol vement  i n t he pr epar at i on and f i l i ng of  t he compl ai nt  

agai nst  Judge Schudson ( and t her ef or e made a f al se st at ement  

when she deni ed havi ng such knowl edge) ,  t hose i nf er ences ar e not  

so st r ong t hat  t hey r ender  t he r ef er ee' s i nf er ences unr easonabl e 

and hi s r esul t i ng f i ndi ngs of  f act  c l ear l y er r oneous.   Under  our  

st andar d of  r ev i ew,  we ar e t her ef or e obl i gat ed t o accept  t he 

r ef er ee' s f i ndi ngs of  f act ,  wi t hout  r egar d t o whet her  or  not  

member s of  t hi s cour t  woul d have r eached t he same f i ndi ngs i f  

t hey had been r equi r ed t o make t he cal l  i n t he f i r st  i nst ance.    

¶32 Gi ven t he f act s as f ound by t he r ef er ee,  i t  

necessar i l y  f ol l ows t hat  t he LRS cannot  pr ove by c l ear ,  

sat i sf act or y,  and convi nci ng evi dence t hat  At t or ney Kessl er  

knowi ngl y made a f al se st at ement  of  f act  i n connect i on wi t h a 

di sci pl i nar y i nvest i gat i on ( SCR 20: 8. 1)  or  engaged i n conduct  

i nvol v i ng di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on 

( SCR 20: 8. 4( c) ) .   Under  t he f act s of  t hi s case,  a v i ol at i on of  

ei t her  r ul e woul d r equi r e t hat  At t or ney Kessl er ' s c l ai med l ack 

of  knowl edge was f al se.   Because t he r ef er ee f ound t hat  At t or ney 

Kessl er  di d not ,  i n f act ,  know of  her  husband' s i nvol vement  i n 

pr epar i ng t he compl ai nt  agai nst  Judge Schudson and di d not  know 

who l eaked t he compl ai nt  i nf or mat i on t o t he newspaper ,  t he LRS 

cannot  pr ove t hat  she knowi ngl y made a f al se st at ement  of  f act  
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or  engaged i n a mi sr epr esent at i on.   The di sci pl i nar y pr oceedi ng 

agai nst  her  must  t her ef or e be di smi ssed.  

¶33 I T I S ORDERED t hat  t he di sci pl i nar y pr oceedi ng agai nst  

Joan A.  Kessl er  i s di smi ssed wi t hout  cost s.  

¶34 PATI ENCE DRAKE ROGGENSACK,  J. ,  di d not  par t i c i pat e.  
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¶35 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  

concur ,  and I  agr ee t hat  i n t hi s case,  t he Lawyer  Regul at i on 

Syst em cannot  pr ove t hat  At t or ney Kessl er  knowi ngl y made a f al se 

st at ement  of  f act  or  engaged i n a mi sr epr esent at i on because of  

t he def er ence due t o t he r ef er ee' s f i ndi ngs of  f act .   Per  

cur i am,  ¶32.   Speci f i cal l y,  " t he r ef er ee f ound t hat  At t or ney 

Kessl er  di d not ,  i n f act ,  know of  her  husband' s i nvol vement  i n 

pr epar i ng t he compl ai nt  agai nst  Judge Schudson and di d not  know 

who l eaked t he compl ai nt  i nf or mat i on t o t he newspaper . "   I d.   As 

t he per  cur i am not es,  however ,  based on t he r ecor d,  t hi s cour t  

coul d cer t ai nl y  dr aw i nf er ences t hat  At t or ney Kessl er  made a 

f al se st at ement  when she deni ed havi ng such knowl edge,  but  we 

ar e never t hel ess " obl i gat ed t o accept  t he r ef er ee' s f i ndi ngs of  

f act ,  wi t hout  r egar d t o whet her  or  not  member s of  t hi s cour t  

woul d have r eached t he same f i ndi ngs"  i n t he f i r st  i nst ance.   

I d. ,  ¶31.   As Just i ce Pr osser ,  Just i ce Roggensack,  and Just i ce 

Zi egl er  not ed i n t he Gabl eman deci s i on,  see I n r e Judi c i al  

Di sci pl i nar y Pr oceedi ngs Agai nst  Gabl eman,  2010 WI  62,  ¶52,  325 

Wi s.  2d 631,  784 N. W. 2d 631,  t hi s cour t  i s  t o obser ve t he 

f i ndi ngs of  f act s or  st i pul at i on of  f act s as t hey exi st  i n t he 

r ecor d.   As Just i ce Pr osser ,  Just i ce Roggensack,  and Just i ce 

Zi egl er  f ur t her  obser ved i n t he Gabl eman deci s i on,  i t  i s  not  

wi t hi n our  pr ovi nce t o cal l  f or  a j ur y t r i al  or  a f ur t her  f act -

f i ndi ng pr ocess.   See i d. ,  ¶54 n. 24.   I  am pl eased t hat  we now 

have unani mous agr eement  on our  pr oper  r ol e i n such mat t er s.  

¶36 Si mpl y st at ed,  t he per  cur i am' s anal ysi s i n t hi s case 

i s consi st ent  wi t h t he anal ysi s of  Just i ce Pr osser ,  Just i ce 
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Roggensack,  and Just i ce Zi egl er  i n t he Gabl eman deci s i on.   See 

i d. ,  ¶52 ( " On r evi ew,  we empl oy t he r ul es appl i cabl e t o c i v i l  

pr oceedi ngs and we accept  t he Panel ' s f i ndi ngs of  f act  unl ess 

t hey ar e c l ear l y er r oneous.   No par t y cont ends t he Panel ' s f act  

f i ndi ngs ar e c l ear l y er r oneous or  t hat  t her e i s any need f or  

f ur t her  f act - f i ndi ng. " ) .   However ,  t he per  cur i am' s anal ysi s i s 

i nconsi st ent  wi t h t he wr i t i ng of  Chi ef  Just i ce Abr ahamson,  

Just i ce Br adl ey,  and Just i ce Cr ooks i n t he Gabl eman deci s i on,  i n 

whi ch t hose t hr ee j ust i ces di sr egar ded t he Judi c i al  Conduct  

Panel ' s f i ndi ngs of  f act  and t he par t i es '  st i pul at i on of  f act s. 1  

See I n r e Judi c i al  Di sci pl i nar y Pr oceedi ngs Agai nst  Gabl eman,  

2010 WI  61,  ¶¶37,  46,  325 Wi s.  2d 579,  784 N. W. 2d 605.   I  am 

pl eased t o see t hat  her e,  Chi ef  Just i ce Abr ahamson,  Just i ce 

Br adl ey,  and Just i ce Cr ooks af f or d pr oper  def er ence t o t he f act s 

bef or e t hi s cour t .   The l evel  of  def er ence whi ch we appl y t o t he 

r ef er ee' s f i ndi ngs of  f act  i n t hi s case shoul d be consi st ent  

wi t h t he def er ence we owed t he Judi c i al  Conduct  Panel ' s f i ndi ngs 

                     
1 An exampl e i s i nst r uct i ve.   I n t hi s case,  t he per  cur i am 

accept s t he r ef er ee' s f i ndi ng of  f act  t hat  At t or ney Kessl er  di d 
not  know of  her  husband' s i nvol vement  i n pr epar i ng t he compl ai nt  
agai nst  Judge Schudson and di d not  know who l eaked t he compl ai nt  
i nf or mat i on t o t he newspaper .   Per  cur i am,  ¶30.   Not abl y,  t he 
per  cur i am accept s t hat  f i ndi ng of  f act  despi t e Speci al  
I nvest i gat or  Rosen' s concl usi on t hat  At t or ney Kessl er  l i ed t o 
hi m dur i ng t he June 8,  2004,  i nt er vi ew when she deni ed havi ng 
such knowl edge.   I d.   Conver sel y,  i n t he Gabl eman case,  Chi ef  
Just i ce Abr ahamson,  Just i ce Br adl ey,  and Just i ce Cr ooks cal l ed 
f or  f ur t her  f act - f i ndi ng even t hough t her e was no di sput e t hat  
t he subj ect  l anguage was t r ue.    See I n r e Judi c i al  Di sci pl i nar y 
Pr oceedi ngs Agai nst  Gabl eman,  2010 WI  61,  ¶¶19,  37,  325 Wi s.  2d 
579,  784 N. W. 2d 605.  
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of  f act  and t he f act ual  st i pul at i on i n t he Gabl eman deci s i on.   

See Gabl eman,  325 Wi s.  2d 631,  ¶52.  

¶37 For  t he f or egoi ng r eason,  I  r espect f ul l y concur .  
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¶38 MI CHAEL J.  GABLEMAN,  J.    (concurring).  I  agr ee wi t h 

and f ul l y adopt  t he concl usi ons of  Just i ce Zei gl er ' s 

concur r ence.   Thi s cour t  shoul d appl y an appr opr i at e l evel  of  

def er ence t o t he r ef er ee' s f i ndi ngs of  f act  by obser vi ng t he 

f i ndi ngs of  f act  or  st i pul at i on of  f act s as t hey exi st  i n t he 

r ecor d.   As t he per  cur i am not es,  we ar e " obl i gat ed t o accept  

t he r ef er ee' s f i ndi ngs of  f act ,  wi t hout  r egar d t o whet her  or  not  

member s of  t hi s cour t  woul d have r eached t he same f i ndi ngs"  i n 

t he f i r st  i nst ance.   Per  cur i am,  ¶31.   Regar dl ess of  whet her  

t hi s cour t  coul d have dr awn i nf er ences t hat  At t or ney Kessl er  

made a f al se st at ement  when she deni ed havi ng knowl edge of  her  

husband' s i nvol vement  i n pr epar i ng t he compl ai nt  agai nst  Judge 

Schudson,  we ar e bound by t he r ef er ee' s f i ndi ngs of  f act  unl ess 

t hey have been shown t o be cl ear l y er r oneous.  I  agr ee t hat  i n 

t hi s case t he Lawyer  Regul at i on Syst em f ai l ed t o meet  t hat  

st andar d.  I  wr i t e separ at el y f r om Just i ce Zei gl er ' s concur r ence 

mer el y t o avoi d even t he appear ance of  comment i ng di r ect l y or  

i ndi r ect l y on a case i n whi ch I  was a par t y.  
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